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VEMORANDUM OPl NI ON
ON AETNA' S MOTI ON FOR PARTI AL SUMVARY JUDGVENT

Aetna filed a notion for relief fromthe stay sothat it may
pursue state |l awrenedi es as a creditor securedin assets of the Debtor.
The Debtor objected to Aetna's claimagainst the estate. Each is a

contested matter. See 9 Collier on Bankruptcy, 19014.03 (15th ed. 1991).

Thi s Court has jurisdictionover these di sputes, which are core proceedi ngs.



28 U.S.C. §1334; 28 U.S.C. §157(b)(2)(B), (0.

During the 1970' s, Aetna bonded vari ous construction projects of
Charles J. Rogers Construction Conpany and Charles J. Rogers, Inc.
(hereinafter collectively referredto as OCfor "O d Conpanies"). OC
encountered financial difficulty, which put Aetna at ri sk of havi ng to pay
m | 1lions of dollars onthese bonds. Inorder to stave off these potentially
t remendous bond defaults, Aetna apparently determnedthat it wasinits own
interest toseetoit that OCremain in business to conplete the bonded
projects. It therefore undertook to advance noney to OCto allowOCto
fi ni sh bot h bonded and non-bonded j obs. M 3; JPS5 |11, 2.! Eventual ly,
OC sinsolvency resultedinits state court composition proceedi ngs, which
commenced in July, 1979. As aresult of that reorganization, sone of OC s
assets were soldtothe newy i ncorporated Debtor inreturn for the Debtor's
secur ed not es? and ot her consi deration. JPS6 715, 6. On Novenber 11, 1981,
Aet na, OC and t he Debt or si gned an agreenent whose effectiveness ran from

May 1, 1980, pursuant to which OC assi gned the note and acconpanyi ng

"M 13" neans Mbtion by Aetna for Partial Summary Judgnent, page
2, nunbered paragraph 3. "Al-2 2", for exanpl e, means Answer by t he
Debtor to Aetna's Motion, pages 1 through 2, nunbered paragraph 2.
"JPS6 195-8" neans Joint Final Pre-Trial Statenent, Stipul ated Facts,
page 6, nunber ed paragraphs 5through 8. Lettered exhibits are t hose
submtted with Aetna's Motion for Partial Sunmary Judgnent, while
nunber ed exhi bits are those submtted by the Debtor inits responseto
this notion.

2As OC was nmade up of two conpani es, there were nul tipl e notes and
ot her docunents prepared, all dated May 1, 1980. Exhibit E, Exhibit F.
For purposes of this notion, however, thereis no needto distinguish
among t hem Therefore, the notes wl| hereafter bereferredtointhe
si ngul ar.



security docunents to Aetna. Exhibit D; JPS7 7, 8. Aetnathereby becane
a creditor of the Debtor to the extent of the note bal ance.

The princi pal anount of t he note nmade by t he Debt or and now hel d
by Aetnais $4, 359,680. The issueinthese contested matters i s whether the
Debt or pai d any part of that anount through of fsets. Aetnafiled a notion
for partial summary judgment pursuant to F. R Bankr.P. 56, which i ncorporates
F.RCv.P. 56. Aetnaallegedinthe notionthat thereis no genuineissue
of material fact with respect to sone of the paynents/setoffs at i ssue, and
that it isentitledto ajudgnent on a portion of the note bal ance as a
matter of |aw. 3

Bot h paynment and setoff are affirmati ve defenses, F.R Civ. P.
8(c), incorporated by F. R Bankr. P. 7008, and t he Debt or has t he burden of

proof onthese issues. First Nat'l Bank v. Hurri cane El khorn Coal Co., 763

F.2d 188, 190 (6th G r. 1985); Desjardins v. Desjardins, 308 F. 2d 111, 116

(6th Cir. 1962). Aetna advanced two princi pal argunents why t he Debt or
cannot establishits affirmative defenses with respect tothe specificitens
inquestion. First it arguedthat, evenif the Debtor is able to prove that
it made paynents to, or on behal f of, OC(the original drawer of the note),
Aet na need not credit those paynents to t he not e bal ance because Aetnais
a hol der in due course.

Second, Aetna argued that it cannot be held responsible for

3As t o t he bal ance of t he al | eged paynent s/ of fsets, Aetna does not
press for judgnent at thistine, but will defer its argunents on these
items to the time of trial.



payment s t he Debt or may have nade t o creditors of OCor for expenses the
Debtor incurredin conpleting OC s jobs because t he Debt or can produce no
writing signed by Aetnain which Aetna agreed to be responsible. Inthis
argunment, Aetna relies upon the statute of frauds, Mch. Conp. Laws
8566. 132(b). For the reasons whichfollow, | believethat Aetnais only
partially correct, andsoits notionw || be grantedin part and deniedin
part.

The specific paynents or al | eged of f sets whi ch are chal | enged by
Aetna' s notioninvolve: a) costs and expenses al | egedly i ncurred by t he
Debtor in conpleting construction projects which OC was obligated to
perform b) feespaidto OC s | awer for his state court reorgani zation
wor k; and c) refunds for all eged overcharges relating to assets sold by OC
tothe Debtor.# For ease of di scussion, these charges will sometines be
collectively called "offsets.”

Aetna argued that it i s a hol der i n due course of the note and
t her ef ore no paynments t he Debt or may have nmade to or on behal f of OCafter
Aet na obt ai ned the note--effectively, on May 1, 1980--can be used to
di m ni sh t he debt owed to Aetna. The rationale for this conclusionis that
paynent i s a personal defense, not a"real" defense, and a hol der i n due

course takes free of all but the real defenses specifiedinMch. Conp. Laws

4Anot her cat egory of offsets, involving all eged paynents by t he
Debtor to the Internal Revenue Service, will be di scussed separately.
See infra pp. 9-11.



8440.3305.°% See 1 Janes J. White and Robert S. Sumrers, UniformConmerci al

Code 814-9 (3d ed. 1991); Bank of Mam v. Florida Gty Express, 367 So. 2d

683, 684 (Fla. Dist. Ct. App. 1979) ("[T]he long famliar, universal rule,
as nowexpressed i n [ UCC 83-305], [is] that a hol der i n due course takes and
hol ds a negoti abl e i nstrunent free of all defenses of which heis not on
notice. And it is very clear that this rule includes the defense of
di scharge or paynment."). Aetna m ght have a good argunent if it werein
fact a hol der i n due course of the note.® But as t he Debt or poi nted out,
that is not the case.

A "hol der in due course" is definedin UCC 83-302(1) as one who

takes an "instrunent," and who satisfies various other criteria.
"Instrument,” inturn, is definedinUCC&83-102(1)(e) as a "negoti abl e
instrument.” To be a "negotiableinstrument,” awiting rmust include, inter

alia, "anunconditional promse or order to pay a sumcertainin noney and

no ot her prom se, order, obligation or power gi ven by t he maker or drawer

except as authorized by this article.”™ UCC83-104(1)(b) (enphasis added).

The note at issue here contains the follow ng | anguage:

SFor conveni ence, subsequent references to the UniformConmerci al
Code will beinthegenericcitationform Mch. Conp. Laws 8§440. 3305,
for exanple, will hereafter be cited as UCC 83-305.

81t bears noting, however, that the protection afforded to a hol der
i n due cour se agai nst personal defenses only relatesto parties "with
whomt he hol der has not dealt." UCC 83-305(2). And since Aetna took
t he note pursuant to an agreenent to whi ch both Aet na and t he Debt or
were parties, 83-305(2) woul d arguably be of no avail to Aetnaevenif
it were a holder in due course.



. the paynent of this prom ssory note shall be

condi ti onal upon the prior paynent in full of all

i ens held by the U. S. Internal Revenue Service and

the State of M chi gan on t he assets so purchased, and

in the event the liens are not paid prior to the

requi red paynent of this note, the anount of theliens

shal | first be paid and t he anount of the paynent due

on the prom ssory note shall be reduced by that

anount .

Exhi bits E, F. The prom se to pay the sumstated inthe noteis thus nade
condi ti onal upon the maker not havi ng pai d noney tothe I RSor the State of
M chigan to clear |iens on assets which were transferred by OCto the
Debtor. This conditionis expressedinthewitingitself, rather than
"inplied" or "constructive." See UCC83-105(1)(a). Accordingly, the note
i s not a"negotiableinstrunent,” and therefore Aetna cannot holdit as a
“hol der in due course."’

Aet na' s second argunent with respect to these of fsets has greater
merit. It clainmedthat bills submtted by the Debtor to OCfor work t he
Debt or performed after May 1, 1980 (or for legal bills or for asset
over charges) cannot be credited to t he note Aet na hol ds because t he eff ect
of doi ng so woul d make Aetna the party who actually pays the bills (or

refunds the overcharges).

It i s obviousthat OCis principallyliablefor these charges.

The Debt or al so argued t hat Aetna di d not take the notein "good
faith" because it failedto nmake appropriate i nquiries about potenti al
def enses t hat t he Debt or had agai nst OC. |1f the Debtor had presented
any affidavits, depositiontranscripts or ot her evidence to support
this allegation, atriable issue m ght have been presented, thus
precl udi ng sunmary j udgnent. But the Debtor di d not present any such
evi dence, and since |l agree that Aetnais not a hol der i n due course
for other reasons, | will not address this issue further.
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Thus Aetna's liability, if any, would be inthe nature of an obligationto
answer for the debts of another. Aetnaclainedthat for suchliabilityto
attach, awiting is required by Mch. Conp. Laws 8566.132(b), which
provi des inpertinent part that "[a] special prom se to answer for the debt,
default, or m sdoi ngs of anot her person” is void unless "inwiting and
signed by the party to be charged therewith."” Because no such witing
exi sts, Aetna argued, it cannot be held liable for the offsets chall enged
by its notion.

The Debt or di si ngenuously responded that it does not cl ai mt hat
Aet na prom sed or agreed to be responsible for OC s obligations; it nerely
clai ns that Aetna agreed to reduce t he bal ance due on the note to t he extent
of such of fsets. But paynent by means of of fset of a debt dueto Aetnais
t he practical and | egal equival ent of Aetna's direct paynent of these

expenses and backcharges. See Liberty Lifelns. Co. v. United States, 594

F.2d 21, 26 (4th Cir.), cert. denied, 444 U. S. 838 (1979) (Affirmng the

trial court's all owance of an interest deduction fromtaxabl e i ncone,
whereinthe | ower court reasoned that "credit for practical purposesisthe

equi val ent of paynment."); Conm ssioner v. Stearns, 65 F. 2d 371, 373 (2d

Gr.), cert. denied, 290 U. S. 670 (1933) ("'[Credit' for practical purposes

i s the equival ent of 'paynent."'"). The distinction between offsets and
direct paynentsis thereforeirrel evant for purposes of 8566.132(b), andin
order to defeat Aetna' s notion for partial sunmary judgnent the Debt or nust

refute the contention that Aetna never agreedinwitingtobeliablefor



t he charges upon which the clained offsets are based.

The Debtor failed to do so. Instead of producing a witing
si gned by Aetna in which Aetna proni ses to be liable for OC s contract
defaults, etc., the Debtor arguedinits answer that Aetna's duty to al |l ow
t hese of f sets "was acknow edged, recogni zed and not objected to by Aetna."
Debtor's Brief p. 6. O course, the Debtor nmust bring forth evidence

tendi ng to prove t hat Aetna assuned such a "duty." See Cel otex Corp. v.

Catrett, 477 U S. 317, 324 (1986). But the Debtor produced no evi dence- - not
even oral testinony by way of affidavit, depositiontranscript, etc.--on
this point. Mst inportantly, the Debtor produced nowitingto satisfythe

statute of frauds.?®

8lnits answer to Aetna's notion, the Debtor inpliedthat at sone
unspeci fied tine an agreenent was execut ed between it and OC by whi ch
(it seens) the Debtor assuned the obligation of conpleting OC s
construction projects. However, no such agreenent i s appendedtothe
answer, nor do details of this alleged agreenent appear i nthe answer,
t he supporting brief or, noreinportantly, by way of affidavit. | wll
therefore disregard this (inplicit) allegation.

G ven ny general under st andi ng of the context of this case, it
woul d not be surprisingtolearnthat the conpletion by the Debtor of
sone or all of the construction projects at i ssue here spared Aetna
fromsecondary liability arising fromits bondi ng agreenents. However,
t he Debt or did not argue that the original bond, if any, on these
projectsisawiting whichfixes Aetna's liability for any of the
di sputed offsets. Mireinportantly, even hadit so argued, the Debtor
di d not produce the bonds. Moreover, if the Debtor nerely substituted
infor OCon these projects, it nmay have become the principal inthe
suretyshiprelationshipwth Aetna, and t herefore had a contractual and
common | awobligationtoindemify and rei nburse Aetna even if Aetna
wound up paying the costs of conpletion. See generally Inre V.
Pangori & Sons, 53 B.R. 711 (Bankr. E.D. M ch. 1985). Thus t he Debt or
di d not establishthat it isentitledto charge Aetna for these of fsets
by virtue of thelatter's contractual obligations as surety for sone of
OC s construction projects.




Inalame attenpt to circunvent the requirenment of awiting
signed by Aetna, the Debtor argued that it "would rely on an estoppel
t heory"” to bar Aetna fromasserting the statute of frauds. Debtor's brief,
p. 6. But the Debtor uses the wongtense. If it wshedtotry thisissue,
t he Debt or was required to establishnow, not at trial or sone other future
date, that it hasevidence which woul d rai se a genui ne i ssue of estoppel .

See Col unbus Trade Exchange v. Ancalnt'l. Corp., 763 F. Supp. 946, 955

(S.D. Ohio 1991). However correct the Debtor may be i n asserting that the
nere al |l egation of estoppel to raise the statute of frauds creates a
gquestion of fact sufficient to preclude sunmary judgnent under M chi gan
law, ® that is not true under Rule 56 of the Federal Rules of Civil
Procedure. 1d.

| therefore conclude that Aethaisentitledto partial summary

judgnment to the extent that the Debtor is precluded fromarguing that

The Debtor citedConel Devel opnent, Inc. v. Ri ver Rouge Savi ngs
Bank, 84 M ch. App. 415, 423, 269 N.W2d 621 (1978) for this
proposition. But the statement by the court to that effect wasdictum
as it was nade i n connectionw th the reviewof ageneral jury verdi ct
infavor of the plaintiff. And other cases make cl ear that therules
i n M chigan on sunmary j udgnment (nowterned sumrary di sposition) are
simlar toF. R Cv.P. 56, to-wit: to avoid summary j udgnent, a party
must do nore than al | ege estoppel, it nmust bring forth sone evi denceto
rai se a question of fact onthat i ssue. See Qpdyke I nvestnent Co. v.
Norris Grain Co., 413 Mch. 354, 370, 320 N. W2d 836 (1982) ("The
plaintiff's alternate theory of prom ssory estoppel is sufficiently
pl eaded and supported to survive t he def endants' noti on for accel erated
j udgnment based on the statute of frauds." (enphasis added)); see
generally 7 Callaghan's Mchigan Pl. &Prac., 843.09 (2d ed. 1991);
G osshei mv. Associated Truck Lines, Inc., 181 M ch. App. 712, 715, 450
N. W 2d 40 (1989) ("Were the party opposing the notion fails to produce
any evidence, the notion for summary disposition is properly
granted. ™).




of fsets it incurred subsequent to May 1, 1980 agai nst OC nay be credited
agai nst the note held by Aetna.

Aetna' s notion al so contested the Debtor's clai mto an of fset for
paynment s al | egedly made by the Debtor to the I nternal Revenue Serviceto
clear liens onthe assets which OCtransferred tothe Debtor effective May
1, 1980. For purposes of this notion, Aetna conceded t hat those paynents
amounted to $926,970. M {22.

Aet na's argunent that its hol der-in-due-course status precl udes
t he Debt or fromobtaining credit for these paynents fails for the sane
reason as Aetna's argunent with respect tothe other offsets: Aetnais not
a hol der in due course.

The very | anguage i n t he not e whi ch precl udes Aet na fromhol der -
i n-due-course status defeats its statute-of-frauds argunent as well. The
Novenmber 11, 1981 agreenent (Exhi bit D), whi ch was signed by Aetna, refers
tothe note. The note, as we have seen, bears a specific provisionthat the
Debtor's paynents to clear tax liens onthe assets it received fromQCCcoul d
be credited agai nst the note. For purposes of considering Aetna's noti on
for summary judgnent, those witings---Exhibit Dand the note---constitute
sufficient nmenoranda to satisfy the statute of frauds.

But Aet na went beyond t he st at ut e-of -frauds argunent as to t he
| RS paynents. It allegedthat OCnerely handed its own noney over tothe
Debt or to enable the Debtor towitethe checkstothe IRS; therefore, no

real paynents were nmade by t he Debtor--the paynents actual |y cane fromQC.
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Mb 13. However, the Debtor did not stipulatetothis alleged fact, nor did
Aetna support its allegation with evidence.

The Debtor cl ai med that on May 1, 1980, i n conjunctionw th the
sal e of assets fromOCto the Debtor, OC assigned toit OC s right to
recei ve noney froma joint venture agreenent. A8 110.1° As part of the
Novenmber 11, 1981 agreenent between Aetna, OCand t he Debtor, the parties
included alist of accounts receivabl e hel d by OCwhi ch were soldtothe
Debtor. Inoral argunent, the Debtor clainedthat OC s rightsinthejoint
vent ur e agr eenent was anong t hese account s recei vabl e. However, the express
| anguage i n t he Novenber 11, 1981 agreenent (which, after all, the Debtor
as wel | as OC executed) stated that "the ol d Rogers' conpanies [i.e., OC

. hereby agree to conti nue t he paynent schedul e currently ineffect with
t he I nternal Revenue Service, [ and further, agree that when the ol d
Rogers' conpani es' obligationtothe Internal Revenue Serviceis satisfied,
t hat the ol d Rogers' conpanies wi Il continue the sane paynent schedul e with

Aetna as the recipient of the funds.™

°l'n maki ng this all egation, the Debtor actually referredto OC s
rightsinatunnel construction project for the Gty of Detroit. [d.
However, by the Debtor's own evidence, it is clear that OC had no
contract withthe City of Detroit to buildthe tunnel, but rather a
contract whichranin favor of ajoint venture of which OCwas only a
smal | part. Exhibit 2, Exhibit H Nonetheless, | will assune that
what the Debtor meant to say was that OC s interest in the joint
vent ure (as opposed to the tunnel contract itself) formed a part of the
consi deration underlying the note it gave to OC.

UExhibit Jis the formal I nternal Revenue Service I nstall ment
Agreement, in which the proceeds due to OCfromthe joint venture
agreenment were earmarked for the IRS.
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Since this provision specifically obligated OCand not the Debtor
t o make t hese paynents, it i s dubi ous that the Debtor had the ri ght to pay
the IRSwi ththe proceeds derived fromthe joint venture agreenent. But
Aetna's notionis bereft of any evidenceto beliethe Debtor's assertion.

Mor eover, Aetna did not specifically allegethat the $926, 970
cane solely fromthe joi nt venture agreenent proceeds, whi ch were concededl y
assigned first tothe RS and then to Aetna via the Novenber 11, 1981
agreenent. ' Since no evidence was subnmitted on this point and no admi ssi on
existsinthefiles, it may be that sone or all of the funds were obt ai ned
from sources other than the joint venture agreenent.

For the foregoi ng reasons, Aetna's notion for partial summary
judgnent with respect tothe $926, 970 i n paynments tothe IRSwi Il be deni ed.
Consequently, the Court will enter partial sunmary j udgnent on t he cl ai mof
Aetna as follows: $4,359,680 | ess $1, 380,199 of all eged offsets and
paynent s not affected by Aetna's notion, | ess $926,970 for a net al | owed

claimof $2,052,511.

Dated: January 9, 1992.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

LAetna clained that itsright tothese proceeds derives originally
fromOC s Decenber 1, 1978 assi gnnment of its accounts to Aet na (Exhi bit
C). Aetna's Brief, p. 10.
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